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ABSTRACT
Employers have the right to fire workers without cause or warning under the hire and fire
theory, also referred to as at-will employment, but there are some legal restrictions. This essay
analyses the doctrine's effects on social justice, economic efficiency, and employee rights by
looking at it from a number of angles. It looks at the doctrine's historical development, its use
in many nations, and the current discussion over its benefits and shortcomings. The report
concludes by outlining prospective laws and policies that might combine employee protection
with company freedom.
KEYWORDS: Workers, Laws, Hire, Fire, Economic, Freedom, Employee
INTRODUCTION
Three primary categories of employees are defined under Indian labour and employment
legislation: those employed by government-controlled enterprises, those in the public sector,
and others. Staff from the private sector and Public Sector Undertakings (PSUs). The laws and
regulations governing the hiring of public personnel are governed by the Indian Constitution.
Tenure protection, statutory service claims, and automatic yearly wage increases are all
advantageous to government employees. Public sector workers are bound by their own service
standards, which are either statutory bodies' statutory force or statutory directions. Workers in
the corporate sector are further divided into two categories: workers and managers.
Since their job is not subject to any legal obligations, the terms of employment and
management employees and supervisory staff are controlled by the conditions of their
respective employment agreements, and those contracts may be followed to terminate their
services. Knowing your rights is essential if you work for any kind of organisation.! Many
people enter the workforce without knowing the legal requirements surrounding hiring and

firing, which causes many employers to mistreat their employees. These situations are frequent

LK. N. Vaid, State and Labour in India, Asian Publishing House, London, 1965, chs. 3 and 5
in particular; S. Mishra, Modern Labour Laws and Industrial Relations, Deep and Deep
Publications, New Delhi, 1992, pp. 13-18.
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in the private sector but uncommon in the public one. The regulations in India designed to
protect workers from this kind of mistreatment are the main topic of this essay.
Workers may be protected by the law whether they work directly for a company, full-time, or
temporarily. India does not yet have any specific regulations that would provide a process or
approach used in the commercial sector for employing staff members.?

Hiring can be done on a contract or permanent basis by employers. They could advertise jobs
onling, through recruiting firms, in newspapers, through personal networks, or all of the above.
Indian labour and employment regulations acknowledge Employees of the public sector
undertakings (PSUs), employees of the government, and employees of the private sector are
the three primary groups of workers. The norms and procedures governing the hiring of
government employees are outlined in the Indian Constitution. Therefore, perks enjoyed by
government employees include tenure protection, statutory provider disputes, and automatic
profit growth per year. Employees in the public sector are bound by their own carrier policies,
which are either statutory corporations' statutory effects or are founded on legislative
directions. There are two major groups of personnel in the corporate sector: control workers
and group members.

SOCIAL JUSTICE AND LABOUR LAWS

Legislation has been consistently passed by the Supreme Court with consideration for Indian
labour laws ever since the Constitution was enacted. Industrial law is constantly evolving, but
the Supreme Court was a trailblazer in creating foundational ideas that are so strong that they
are largely maintained to this day. Social justice, as it relates to the social and economic
structure of society, is the fair distribution of the various interests at play. It attempts to achieve
industry peace by fostering concord in labour relations from an ethical and pragmatic
standpoint. Thus, one of the objectives of industry peace is social justice. Thus, social justice
is an application tied to labour. This observation was made by the Supreme Court in the case
of J.K. Cotton Spinning & Weaving Mills v. Tribunal for Labour Appellation. The expansion
of industrial law throughout the last ten years and the numerous rulings this court has made
addressing industrial matters have brought attention to the social justice doctrine. No, social

justice is not a limited, prejudiced, or trivial concept. Its reach is wide. Its objective is to help

2 Berger, Vivian. Employment Mediation in the Twenty-First Century: Challenges in a

Changing Environment.
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eradicate socioeconomic inequalities, and its cornerstone is the idea of socioeconomic
equality.® But rather than adopting a dogmatic stance or mindlessly caving in to abstract ideals,
it adopts a practical and pragmatic approach to handling industrial challenges. Consequently,
it attempts to resolve the employees' contradictory allegations. A resolution that promotes
harmony and positive relations between labour and capital while being fair and just to all parties
involved.

The resolution of labour disputes through industrial adjudication is done so with the ultimate
objective of promoting the expansion and advancement of the country's economy. Social
fairness is not based on contracts. Actually, it limits the autonomy of contract. The Industrial
Court has the ability to get involved if it can be demonstrated that the employment contract has
to be amended for social justice grounds. The days of hiring and firing employees are long
gone. In actuality, no civil court has the extraordinarily broad powers that the Industrial Courts
has. We must always be aware of the limitations on our freedom. Though we must never lose
sight of our societal goals, our mission may be jeopardised if we fail to approach our problems
with pragmatism. Thus, in order to maintain social justice, the Industrial Courts must strike a
balance between the competing demands of the employer and the employee. The basic right of
the businessman to run his business must be balanced with the worker's entitlement to social
justice. Whereas the latter refers to the Directive Principles, the former deals with the domain
of our Constitution's fundamental rights. The ultimate objective is to keep the industrial sector
peaceful so that output may increase and the economy of the nation can grow.

LEGAL REQUIREMENTS FOR HIRING EMPLOYEES

When it comes to the type of Agreement, There are no established legal standards pertaining
to the established method of an employment agreement, with the exception of certain State-
specific regulations requiring an employer to produce a letter outlining specified areas of
employment. Generally speaking, the employer sends an appointment letter detailing the rules
and regulations set forth for work, which a formal agreement is either signed by the employee
or entered into by the employer and employee on a bilateral basis. An employment contract
may be made orally;* however, in accordance with the Indian Contract Act of 1872, the

acceptance of such a contract must be unconditional and absolute, and it must be conveyed in

3 The Workmen’s Breach of Contract Act 1859

4 These included the Labour Commission set up by the Governor of Bombay in 1875, the
Bombay Factory Commission of 1884, the Government of India Factory Commission of 1890,
the Textile Factory Committee 1906 and the Factory Labour Commission of 1907. See
generally R. K. Das, ‘Labour Legislation in India’ (1930) 22 International Labour Review 599.
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a customary and in a sensible way.®> To avoid disputes later, it is recommended to establish a
formalised labour contract. For blue-collar workers, appointment letters were often sent out
rather than employment agreements signed by the employer and employee. But it's becoming
more and more formal employment agreements are frequently created with the employees.

A. Required Terms

1. Trial Phase

Offering It is not necessary to have a trial or probationary period of employment by law for
either white-collar or blue-collar workers. Nevertheless, depending on how the Industrial
Employment Standing Orders Act of 1948 is applied, blue-collar workers may have a three-
month probationary period during their first probationary period. Actually, as stated in the
employee firm policy or handbook or the employment letter, corporations have probationary
periods and may extend them as needed.

2. Hours of Work for White-Collar Workers

An employee's working hours are frequently controlled by the conditions of their job contract.
The Shops and Establishments Acts, which were passed by particular Indian states, must be
followed by these employment contracts. If a worker is utilising an office located on a plant's
property, the 1948's Factories Act. As a result, depending on the type of company and the state,
conditions such as working hours may differ. Requirements for overtime might also alter in
accordance with the Shops and Establishments Acts, etc., as necessary. For instance, the
Bombay Shops and Establishments Act of 1948, also referred to as the BSEA act, establishes
a maximum work schedule of nine hours every day and 48 hours every week for retail
establishments, eateries, retail stores, and residential hotels, dining establishments, theatres,
and additional public amusement venues.

3. Blue-Collar Workers:

Blue-collar workers in non-manufacturing companies will work a set number of hours per week

in stores and other state-approved establishments.

5> Autor, David, John J. Donahue, and Stewart J. Schwab. The Costs of Wrongful Discharge
Laws, MIT Mimeo. 2005; available at
http://econwww.mit.edu/faculty/download pdf.php?id=407
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A. The Factories Act of 1948

It specifies that an adult worker in a manufacturing company perhaps needed to work ten sixty
hours per week, including overtime, and eight hours per day, or a maximum of nine hours a
day and forty-eight hours a week, without overtime. It is possible to work 50 hours of overtime
in a single quarter. It is against the law for a child or teenager to work more than 412 hours
every day.

1. White-collar employees:

One of the most important clauses in the employment contract is the agreement between the
employer and employee regarding the employee's pay. In India, overtime compensation is
double the standard rate for employees.

2. Blue-Collar Employees:

In accordance with the 1948 Minimum Wages Act, the Central or the minimum salary that
employees must get is decided by the state government, which also reviews it every five years.
For example, based on the operation's location, the minimum daily pay rates could be any of
the following or even higher: The Payment of Bonus Act of 1965 provides employees at
businesses with 20 or more workers with the right to bonus payments based on profits, output,
or productivity. The Payment of Wages Act of 1936 safeguards employees from illegal
deductions and sets a deadline for firms to pay their wages to their workers.

B. Holidays and Downtime

1. The White-Collar Workforce:

Generally, a person’s entitlement to holidays is determined by the holidays declared by the
relevant State, based on their place of employment. Generally speaking, an employee is entitled
to state holidays, mandatory weekly holidays (like Sundays), and federal holidays (such
Republic Day, Independence Day, etc.). Additionally, workers must be eligible for a set
number of days of paid leave, as per the state's Factories Act® or Shops and Establishments
Acts. The times when you relax are also specified under the Factories Act or the Shops and
Establishments Acts, as applicable. For example, every shop and commercial establishment is

required by the Bombay Shops and Establishments Act of 1948 to remain closed on at least

6 The Factories Act of 1881, for example, only applied to premises using electrical power with
100 or more employees. The Factories Act of 1891 applied to premises with 50 or more
employees.
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one day during the five hours of work, followed by a minimum one-hour break and a maximum
three-hour extra period.
2. Blue-Collar Workers:

The State-specific Shops and Establishments Act (and, depending on its application, the
Industrial Employment Standing Orders Act, 1948) shall regulate the vacation and rest periods
for blue-collar workers in non-manufacturing firms. A pension plan for blue-collar workers
employed in industrial facilities is established by the Factories Act of 1948.
The laws pertaining to compensating holidays and obligatory weekly holidays provide that no
one shall be obliged to labour ten or more consecutive days without a holiday. This legislation
also requires rest intervals. A half-hour of paid annual leave comes after a maximum of five
hours of employment. The Weekly Holidays Act of 1942 stated that employees in blue-collar
jobs have the right to a weekly holiday without having their wages lowered or withheld from
them if they work in retail, restaurants, or theatres.’

C. Maximum and Minimum Age

White-collar workers: No matter the institution, the minimum age to work in a number of trades
is 15. In actuality, though, applicants for these positions must be at least 20 years old in order
to be considered qualified. Blue-Collar Workers: It is illegal for minors under the age of 14 to
work in the blue-collar industry. Teenagers between the ages of 15 and 18 call for a fitness
certificate in order to work in multiple trades.? The maximum age allowed by law for either
blue-collar or white-collar workers, depending on what the employer mandates.
Disease/Infirmity Workers have the right to be compensated for sick time, albeit the duration
of the benefit varies by industry or state, regardless of whether they hold white-collar or blue-
collar jobs. Moreover, white-collar workers have either the Factories Act, the Shops and
Establishment Act, or their employment contract, based on whether they work in a commercial
or manufacturing setting and which choice is more beneficial to them. The opportunity to
receive paid sick leave is subject to these regulations. The Persons with disability (Equal
Opportunities, Protection of Rights and Full Participation) Act enacted in 1995 encourages

employment for individuals who share specific disability.

7 V. K. R. Menon, ‘The Influence of International Labour Conventions on Indian Labour
Legislation’ (1956) 73 International Labour Review 551, at p. 555
8 Verkerke, J. Hoult. An Empirical Perspective on Indefinite Term Employment Contracts:

Resolving the Just Cause Debate.
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C. Location of Work/Mobility

Both the Blue-collar or white-collar employees, as well as their employer reach a mutual
understanding about workplace location and mobility. This understanding can be expressed
verbally or in writing through an employment agreement.

D. Different Agreements

The many forms of employment contracts can be categorised as follows:
contracts for employment that have a predetermined period and expire on a particular date or
after a project is completed. Agreements for full-time employment contain requirements that
are necessary and apply to full-time workers.

E. Plans for Apprenticeship

The requirements for an apprenticeship contract and the apprentices' training are covered under
the Apprentices Act of 1961. Since the law divides apprentices into three categories: trade,
graduate, and technical, and technician (vocational), this legislation pertains to both white-

collar and blue-collar employees.

WORKER TERMINATION: AGREEMENT-SPECIFIC PROCEDURES

e Individuals in White-Collar Jobs

The conditions specified in the employment agreement will control the process for terminating
employment. The Shops and Establishment Act of each state must be adhered to by this
paragraph. The Shops and Establishment Acts stipulate that the employee must receive written
notice of the change or be compensated in lieu of it. According to the Bombay Shops and
Establishment Act, for example, workers who have been employed continuously for three
months or longer must give written notice of at least fourteen days, and workers who have been
employed continuously for a year or longer must give notice of thirty days in writing or In lieu
of notice, pay wages.®

e Workers in Blue Collar Jobs

Per the Industrial Disputes Act of 1947, no employee may be fired without giving one- or three-
months’ notice, payment in lieu of notice, and compensation if they have worked for a duration
of 240 days, or less than a year. This depends on whether the establishment employs up to 100

or more people. Additionally, it could be necessary to get prior government authorization or to

9 K. R. S. Sundar, ‘State in Industrial Relations System in India: From Corporatist to Neo-
Liberal?’ (2005) 48 Indian Journal of Labour Economics 917.
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alert the appropriate government authorities, depending on whether the institution employs less
than 100, 100, or more of these workers.

1. Quick Termination

White-Collar Workers: If they are fired, the terms of their employment contract will take effect.
If the appointment letter, employment contract, or business policy do not prohibit it, white-
collar professionals’ employment may be terminated immediately for major disciplinary
offences. Some state statutes may require an investigation prior to such an abrupt termination.
2. Resignation with Reason

Those in White Collar Jobs: The law states that an employer must give a worker written notice
of a termination or pay the worker's salary in lieu of notice. These clauses are stated in the
employment contract, however the employer may nevertheless abide by the law even if certain
specifics are not covered.

3. Workers with Blue-Collar Jobs

As per the Industrial Disputes Act 1947 an employee cannot be fired without providing a
month's notice or getting money instead of notification if they have worked consistently for at
least a year.

4. Age-Related Employment Terminations

The Employees' Pension Scheme of 1995 states that retirement payments, or superannuation,
are paid to government employees who meet the age of 58. This scheme covers both white-
collar and blue-collar workers. In the event of a force majeure, company policy, as permitted
by the employment contract, determines the retirement age for both types of workers engaged
in the private sector, as opposed to legal requirements.

5. Termination Upon the Parties’ Consent

Any worker's employment, whether Blue-collar or white-collar employment might be ended at
any moment with the approval of both parties (either orally or in writing).

UPHOLDING THE EMPLOREMENT RELATIONSHIP

1. Contractual Modifications

Presume that workers who are both blue-collar and white-collar employment agreements are
subject to change by the employer, so long as the changes aren't arbitrary or illegal. If not, With
the employee's proper consent, the employer may alter the terms of the agreement, the
employer and employee will sign an employment contract or an appointment letter, depending

on the kind of work that the blue-collar worker does.
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2. Ownership Change in the Business Caucasian Labourers
In the event that a company changes ownership, the agreement between the new and old firms
governs hiring, firing, and employee retention (a business division is transferred from one

company to another).Nevertheless, transfer would require consent from a worker.
3. The Workers in Blue Collar Jobs

Unless the contract specifies otherwise, any worker who has been employed by the company
for at least a year continuously is entitled to severance money in the event that the company
changes ownership. This compensation consists of one month's notice and 15 days' average
pay. The former employer has the right to fire an employee in certain situations when there has
been a change in the ownership of the company and the terms set forth for him are still as
advantageous as they were prior to the ownership change.

4. Social Security Benefits

Both blue-collar and white-collar workers are entitled to social security benefits, such as
provident funds and gratuities. Employers and employees are required by the Employees'
Provident Funds and Miscellaneous Provisions Act of 1952 to contribute 12% of basic wages,
dearness allowance, and retaining allowance, (if any), to the Employees' Provident Fund
Scheme, 1952 (EPF), Employees' Pension Scheme, 1995 (EPS), and Employees' Deposit
Linked Insurance Scheme, 1976 (EDLIS) benefits. 10

5. Accidents at Work

White-Collar Workers: If an accident or fatality happens at work while an employee is
performing their duties and the employer is at fault, they must pay the victim's compensation.
Workers in Blue Collar Jobs Workplace accidents involving blue collar workers engaged in
particular occupations are covered. through the 1923 Employees' Compensation Act. The Act
stated that the employer was liable for paying the employee's medical expenses if the accident
happened while the worker was performing their duties or if the equipment was not kept in
good operating condition.

6. There Won't Be Any Payment Expected From The Employer

If the worker was drunk at the time of the accident or if they disregarded the employer's safety

protocols. Should an employee perish away while performing their job duties, the employer is

10°S. Bhattacharya, ‘Vicissitudes of the Relationship Between State, Labour and Capital: An
Appraisal of Neoliberal Labour Market Reforms in India and Beyond’ (2007)
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required to compensate the individual's dependents. In certain businesses, certain employees
may also be insured by the 1946 Employees State Insurance Act. Additionally, this law
provides Benefits are available to certain employee groups (mainly blue-collar workers) in the
case of an accident at work. However, some employees covered by this Act are exempt from
the Employee's Compensation Act of 1923.1

CONCLUSION

It would be my intention to conclude as follows: Many different categories of workers
(permanent, contractual, and part-time) are protected and welfare by every sector (public and
private), but very few people are aware of how to apply it correctly to stop employer
exploitation. Many workers sign the bond or contract agreement without reading it or
comprehending its provisions and legal ramifications. In order to stop the abuse of the law,
workers join trade unions, which give them a sense of protection. Nonetheless, it is crucial to
inform employees on the laws and rights that are relevant to them. If employees and workers
were informed of the laws surrounding termination, employers wouldn't fire personnel

needlessly.

1 Employee Tenure in the Mid-1990s, U.S.D.L. 97-25; Current Population Survey

Publications, 1997; available at http://www.bls.census.gov/cps/pub/tenure 0296.htm
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