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I. Introduction

Modern competition law evolved from systems aimed at restraining restrictive economic
practices toward markets based on liberal and efficiency considerations. In India, this evolution
culminated in the enactment of the Competition Act, 2002, which repealed the outdated
Monopolies and Restrictive Trade Practices Act, 1969. The goal was to align India with global
practices and foster competition that benefits consumers and economic development. Similarly,
in the EU, a comprehensive and economically grounded system is found in the European
Council Merger Regulation, 2004, governing concentrations.

Both the Indian and EU competition laws feature substantive tests to govern mergers. In India,
the relevant threshold is the occurrence of an Appreciable Adverse Effect on Competition
(AAEC), while inthe EU, the test checks whethera merger will Significantly Impede Effective
Competition (SIEC). Although the underlying principle of protecting competitive markets
remains the same, the conceptual framework, approach to interpretation, and application of
both tests vary greatly. This paper compares the twotests to examine their efficacy and identify
potential reforms.

Il. The AAEC Test under Indian Competition Law

The fundamental principle governing mergers under Indian competition law is that they should
not result in an AAEC. This concept is not explicitly defined but is reflected in multiple
provisions of the Competition Act (mainly Sections 3, 4, and 6). However, it finds an explicit
listing of guiding factors under Section 20(4) which allows the Competition Commission of
India (CCl) to determine the likelihood of a combination causing anti-competitive effects. The
lack of a precise statutory definition offers an advantage to the CCI by providing significant
latitude in its approach, though this could potentially lead to uncertainty about the thresholds
of "appreciable” and "adverse"” for businesses.

Threshold-Based Regulation and Its Implications

A critical aspect determining the operation of the AAEC test is the threshold system established
under Section 5 of the Act. It stipulate thresholds based on the assets and turnover of the
transacting parties beyond which the mergers are considered ‘combinations’ and must be
examined by the CCI. This approach is built on the assumption thatonly very large transactions
have the potential to damage the market, but this theory fails to address the potential anti-
competitive effects of small and medium-sized mergers. Moreover, certain mergers that have
an appreciable effect on niche and developing markets would not even be investigated under
the present thresholds, thus leading to an overall narrow scope of AAEC.

Factors Determining AAEC

To determine whether a combination has resulted in an AAEC, the CCI takes into account
several factors listed under Section 20(4), such as, market concentration, barriers to market
entry, the extent of vertical integration of the firms and their level of effective competition in



the relevant market. The CCl also considers factors related to the consumer welfare aspect of
a merger, such as pricing of products, product quality and innovativeness. This shows that the
CCl adopts a more qualitative, multi-faceted approach than the one found in many developed
economies, where reliance is mostly placed on quantitative analyses, particularly market share.

Limitations of the AAEC Test

Despite its holistic framework, the AAEC test suffers from a multitude of limitations. First, the
vague concept leaves much to the discretion of the CCI and results in ambiguity. Secondly,
there is a one year restriction from the date on which the combination is entered into within
which the CCI can investigate it. Thus, the potential for a lengthy anti-competitive effect could
be overlooked. Third, reliance on thresholds limits the jurisdiction of the CCI. Fourth, an
inability to quantifiably assess consumer impact and fairness in pricing weakens the efficacy
of the AAEC test. These factors contribute to an imprecise yet adaptable assessment
mechanism under the AAEC test, requiring further enhancement.

I11. The SIEC Test under EU Competition Law

Evolution from the Dominance Test

The SIEC test represents an improvement on the initial EU merger control approach, which
used a "dominance test" based on whether a proposed merger would create or strengthen a
dominant position in the market. Although effective in addressing mergers leading to
dominance, the dominance test had weaknesses in handling oligopolistic markets, where
mergers could harm competition without creating a dominant position. To address this
deficiency, the ECMR introduced the "significant impediment to effective competition” (SIEC)
test which has a broader scope. The SIEC test covers not only situations of dominance but any
instance that may "significantly impede effective competition”, particularly, though not
exclusively, through the creation or strengthening of a dominant position.

Scope and Analytical Approach

The SIEC test replaces the focus on dominance with a broader concept of anti-competitive
harm, enabling a review of any merger likely to restrict competition, not just through market
dominance. It covers both unilateral and coordinated effects where companies may be able to
independently raise prices or coordinate tacitly through the merged entity and by doing so
negatively impact the market. This ensures a more effective tool to control a broader range of
anti-competitive scenarios. The approach of SIEC is heavily influenced by economics; it
includes sophisticated economic models like Herfindahl-Hirschman Index (HHI) to analyse
markets.

Institutional Strength and Advantages

The SIEC test in the EU competition law regime boasts of being built on robust institutional
support and a well-developed body of case law. The Commission's extensive experience of
applying SIEC and numerous cases that it has adjudicated are a great source of predictability
and clear guidelines for businesses engaged in the process of M&A. A key advantage is the
interplay between economics and law that the SIEC test ensures through its analytical
framework. Furthermore, the broad applicability of the SIEC test through its ability to
scrutinize both unilateral and coordinated effects guarantees a more efficient control of
mergers.



IV. Comparative Analysis of AAEC and SIEC

Conceptual and Structural Differences

The AAEC test and the SIEC test, while seeking to achieve the same goal of competition
protection, vary significantly. The AAEC test aims to establish the likelihood of a measurable
adverse impact on the competition market, whereas the SIEC test is oriented toward whether
competition itself will be "significantly impeded.” The wording of the AAEC suggests a
minimum threshold ofharm and an outward looking perception of effects, while SIEC denotes
a much higher and more concrete assessment criterion. Although SIEC seems to hold a
relatively higher threshold than AAEC, its defined conceptual framework helps better attain
the said threshold.

Legal Certainty and Predictability

A noticeable discrepancy between the two tests lies in the legal certainty offered. Due to the
absence of a statutory definition, the AAEC test often results in varying judgments as there is
a large degree of discretion allowed to the CCI, while the extensive body of case law and
guideline documents provided under SIEC offers greater clarity and predictability. This
difference plays a major role in decision making for cross-border mergers, where a high level
of certainty regarding legal implications is of utmost importance.

Economic Orientation and Analytical Depth

The SIEC test adheres to established economic principles and analyses through sophisticated
models. This enables the SIEC to better analyze potential impacts on competition within
different market structures. Though the AAEC test also incorporates economic factors, its
analysis lacks the desired depth due to a limited use of standardized models and tools.

Market Context and Applicability

Itis crucial to appreciate the distinct market structures in which these tests operate. While the
EU has a more integrated market, India's market is developing and its consumers have
divergent and unique tastes and preferences. Therefore, it is unrealistic to assume that a test
that operates effectively in the EU will work in India without any changes. AAEC, with its
ability to offer flexibility, makes it adaptable for the varied Indian markets, however, it needs
refinement in its analysis.

V. Need for Reform in the Indian Framework

Based on the comparative study, there is a clear case for reform in the Indian competition law
framework to ensure betterenforcement of the AAEC test. The first step in this direction should
be the inclusion of a clear statutory definition of AAEC to eliminate ambiguity and
inconsistencies. The second issue pertains to the threshold-based approach. It needs to be
revised so that it allows the CCI to investigate mergers with lesser asset and turnover
requirements if they pose an AAEC. Lastly, the time limit of one year should be extended so
that any long-term adverse effect of a merger can be accounted for properly.

The inclusion of modern economic tools and models to conduct comprehensive competition
analysis would also improve the effectiveness of the AAEC test, akin tothe application of these
models under the SIEC test in the EU. It is also necessary for the CCI to develop a robust case
law and consistently reasoned decisions so as to provide clarity to businesses and greater
predictability for the market. The Competition Act, withsuch reforms, can make India's merger
control regime more equitable and aligned with global practices.

The AAEC test in Indiaand SIEC test in the EU are both essential regulatory tools for M&A
activity. Though each test caters to the unique economic and institutional landscape of their



respective regions, both have shared goals of competition promotion and consumer protection.
The SIEC test is inherently more comprehensive, accurate, and transparent compared to the
AAEC due to the robustness of its analytical framework and substantial case law. Conversely,
the AAEC test offers flexibility but is hampered by ambiguity and lacks analytical precision.
However, the AAEC test in the Indian context cannot be deemed inferior on its own terms.
While its adaptability caters to Indian market conditions, it is imperative to strengthen it.
Reforms aimed at clearer definition, more responsive thresholds, extended review period, and
a stronger economic foundationwould be highly beneficial. Eventually, an ideal merger control
system would strike a balance between market efficiency and preventing anti-competitive
practices, something that the AAEC test, with the necessary amendments, can and should strive
to achieve in India.
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